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MYERS, P.J., FOR THE COURT:
1. This case presentsaninterl ocutory appeal from the Circuit Court of MadisonCounty, Mississippi
regarding the admissibility of blood evidence taken after atwo-car collision and statements given by one
of the parties a the scene of the accident.

STATEMENT OF FACTS



92. On December 14, 2002, at gpproximatdy 1:23 am. Joey Culottaand Dr. Sam Shaw had atwo-
car, head-on collison on Harbor Drive in the City of Ridgeland in Madison County, after the two left
Shucker’ sOyster Bar. Subsequently this collison resulted in the degth of Culotta. The accident involved
Shaw, who was driving his Ford F-150 southbound when he collided with Culotta who was driving
northbound inhisHonda Accord. Culottawas accompanied by two passengers. Soon after the accident,
the Ridgeland Police Department was notified that an accident had occurred and officers repidly arrived
on scene. The accident was worked by the Ridgeland Police Department, fire personnd, and American
Medica Response ambulance services. The police officersinvolved in handling the accident included Dee
Derrington, Eddie Addison, Ron Phillips, Howard Y oung, and John Ned, eachof whomwere employed
by the Ridgdland Police Department. Upon their arriva at the scene, the officers determined that Culotta
and his passengers had suffered substantid injuries and aided medica personnd in administering medica
treatment. During thistime, severd officers taked with Shaw to determine the cause of the accident. It
was during these conversations that Shaw indicated he was unaware of how the events transpired, as he
had “blacked out” due to the head injury he sustained in the accident.

13.  Whileconversangwiththe attendant officers, Shaw indicated that he remembered leaving Shucker’s
Oyster Bar, where he had consumed five beers, according to the officers, or up to five beersaccording to
Shaw’ saccount of the conversation, during gpproximately atwo and one-haf hour time period. Shaw was
not placed under arrest, nor was he givena Breathdyser test, but rather he wastransported viaambulance
to Baptist Medical Center located in Jackson, Hinds County, Mississippi, where he sought medical
trestment for a head injury he sustained in the accident. Officer Addison, who was in training with the

Ridgeland Police Department, followed the ambul ancetransporting Shaw to Baptist Medical Center, where



he maintained watch over Shaw at the hospita, though Shaw was not under arrest.

14. Culottaand hispassengers were takento the Universty of Missssppi Medica Center, dso located
in Jackson, Hinds County, Mississppi, for medica trestment. While both Shaw and Culotta were being
treated, Officer Derrington returned to the Ridgeland police station and began preparing an affidavit and
the required underlying facts and circumstances necessary to obtain a search warrant for a sample of
Shaw'sblood. The warrant was ultimately issued at gpproximately 3:30 am. on December 14, 2002, by
Ridgdland Municipd Judge Hal McCarley. Asaresult, Officer Neal took the warrant to Baptist Medical
Center, where the warrant was presented and a blood sample was taken from Shaw. After the blood
sample was taken, Shaw was placed under arrest and later indicted for violating Mississippi Code
Annotated § 63-11-30 (Rev. 2004), operation of amotor vehicle under the influence of intoxicating liquor
which resultsin the degth of another.

5. On May 12, 2004, a suppression hearing was conducted at which Shaw’ s counsd asked the trid
judge to rule on severd issues. Theissues on which Shaw sought aruling included the defense’ s motions
to suppressthe results of Shaw’s blood acohal content (BAC) test, to suppress Shaw’ s statements made
at the scene of the accident, to suppressthe use of medicd records obtained fromBaptist Medica Center,
a defense mation for additiona discovery deding with the handling of blood evidence by the Missssppi
Crime Laboratory, and the State' s motion to suppress the results of Culottal sBAC test. The trid court
ruled that Shaw was entitled to further discovery pertaining to the state crime lab’s handling of blood
evidence. Thetrid court further ruled that the motion to suppress the medicd records obtained from
Baptist Medica Center and the State’ s mationinlimineconcerning the results of Culottal SBAC test would

be takenup at alater time. Thetrid court then requested briefsfrom both parties concerning the remaining
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two issues, the suppression of the results of Shaw’ sBAC test and the suppression of statements made by
Shaw at the scene of the accident, so that aruling could be made soon theregfter.

T6. OnJdune 29, 2004, the trid court issued its ruling concerning the admissbility of Shaw’s BAC test
results and Shaw' s statements made at the scene of the accident. Thetrid court ruled that each would be
admissible. Firg, thetrid judge addressed the admissibility of the statements Shaw made at the scene of
the accident. Thetria court found that the line of questioning by police was proper, as Shaw was not in
custody during questioning; therefore, no custodid interrogationoccurred and the stlatementswere properly
admissible.

7. Next, the trid court addressed the admissibility of Shaw’ sBAC test reaults, ruling the results were
properly admissble. The court reasoned that the circumstances were obvioudy not subject to the hot
pursuit exceptionto the requirement of avaid warrant, but that the facts presented were somewhat smilar
to that exception, as Shaw was transported out of the jurisdiction to receive medica trestment with an
officer fallowingbehind. Thetrial court reasoned that the officer’ sjurisdiction over the matter would follow
into Hinds County, as Shaw was being trangported to Hinds County inorder to obtain medica trestment.
Thetrid court further found that probable cause existed at the accident scene, so that anarrest could have
been made at that time for D.U.I. and a blood sample could have been acquired as a search incident to
arrest, but instead the police made the decison to pursue the blood sample via a warrant. Due to this
probable cause, the court found that Shaw could have been arrested for D.U.I. both in Ridgeland and in
Hinds County, “given the reasons and circumstances the defendant |eft the jurisdiction of Ridgeland, and
exigent circumstances existed to dlow awarrantless searchto obtain blood.” Thetrid court further opined

that the officers acted in good faith in rdying upon the vdidity of the warrant when serving the warrant
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without the aid of Hinds County law enforcement authorities. The tria court’ srulingisbest summed up in
its own words:

There was no wrongful activity on the part of the police here. They sought help fromthe

digtrict attorney’ s office, obtained avaid searchwarrant and served it onthe defendant in

good faith, dl when they could have arrested the defendant on the scene and drawn the

blood incident to such arrest.
18.  Aggrieved by thetria court’s ruling, Dr. Shaw apped s raising the following two issues:

. WHETHER THE TRIAL COURT ERRED IN FINDING THE RESULTS OF SHAW'S
BAC TEST ARE ADMISSBLE.

1. WHETHERTHE TRIAL COURT ERRED IN FINDING SHAW’ SSTATEMENTSMADE
TO POLICE AT THE SCENE OF THE ACCIDENT ARE ADMISSIBLE.

LEGAL ANALYSS

. WHETHER THE TRIAL COURT ERRED IN FINDING THE RESULTS OF SHAW’S

BAC TEST ARE ADMISSIBLE.
STANDARD OF REVIEW

T9. The standard of review regardingatrid judge'srulingat a suppressi on hearing iswhether substantial
credible evidence was present to support the trid judge's finding when evduating the totdity of the
circumgtances. Pricev. State, 752 S0.2d 1070, 1073 (19) (Miss.Ct.App. 1999). Our standard of review
regarding the admission of evidencein acrimina caseis abuse of discretion. Harrisv. State, 731 So.2d
1125, 1130 (129) (Miss. 1999). “Thediscretion of thetria court must be exercised within the boundaries

of the Mississppi Rules of Evidence.” Johnston v. Sate, 567 So. 2d 237, 238 (Miss. 1990).
DISCUSSION

10. Thelower court inthe case at bar dlowedtheadmissonof Shaw' sBAC test onthe basis of avdid

searchwarrant issued by Municipa Judge Hal McCarley, and on the Ridgeland Police officers probable



cause devel oped at the scene of the accident. In reviewing the circuit court’ sruling, wefind thet the search
warrant was invalid. When officers seek and obtain a search warrant, they are judtified in relying on that
warrant’ s vaidity except in four Stuations: (1) if the judge was midead by fase satements in the affidavit
which was made in support of the warrant; (2) the issuing judge abandoned his judicid role; (3) if the
dfidavit isso lacking probable causethat the bdief of probable causeis unreasonable; and (4) the warrant
isfacidly deficient, to the extent that an executing officer cannot reasonably presume vdidity. White, 842
So0.2d at 571 (15). Officer Derrington did not act in good faith in obtaining this search warrant, and
midead the judge withfd se tatementsinorder to secure thiswarrant. Derringtonsgned asworn afidavit
onDecember 14, 2002, inorder for the judge toissue asearchwarrant. Inthis affidavit, Derringtonswore
to two different statementsthat were untrue and he later testified under oath at a suppression hearingto the
opposite of what he swore to in this affidavit. Thefirst false statement was that the suspect hasrefused to
submit to anandyss of hisbreath after having been offered an opportunity to submit. This satement was
swornto by Derringtonin the affidavit and later appeared inthe searchwarrant. Derrington testified under
oath that a no time to his knowledge was Shaw offered a bregth andyss,

11. Derrington, dsounder oathand inhis affidavit, stated that the suspect had been placed under arrest
for D.U.I. Thisfdse statement also gppearsin the search warrant. Derrington again testified under oath
at the suppression hearing that Shaw was not placed under arrest until after the search warrant wasissued.
An improper affidavit rendered the warrant void and would result inthe exclusonof dl evidence obtained
thereby. Boyd v. State, 206 Miss. 573, 574, 40 So.2d 303, 304 (Miss. 1949). Also because
Derrington’s statements were knowingly inaccurate, this Situation does not fal under the “good faith”

exception to the Fourth Amendment’s warrant requirement. See White v. State, 842 So. 2d 565, 571



(T15)(Miss. 2003) (adopting good faith exception to Fourth Amendment warrant requirement); U. S, v.
Leon, 468 U.S. 897, 922-23 (1984) (enunciating good faith exception to Fourth Amendment warrant
requirement).

112. The State assertsthat evenif the warrant was defective, Derrington dill had probable causefor the
breath andyss, because he placed Shaw under arrest prior to the test. Both Officers Derrington and
Phillipsstated under oaththat Shaw was not arrested until after the blood wastaken and they weighed the
evidence. “ Searchesconducted outsdethejudicia processwithout prior gpproval by ajudgeor magistrate
are per se unreasonable under the Fourth Amendment- subject to only afew specificdly established and
well-delineated exceptions.” Katzv. U.S,, 389 U.S. 347, 357 (1967). Shaw did not consent to the
breeth analys's, the police officers were not in hot pursuit of Shaw since he was smply being transported
by ambulanceto Baptist Hospital, and as Derrington testified under oath Shaw was not under arrest. See
|d. at 358.

113.  Our supreme court has hdd that probable cause devel oped by an officer subsequent to an unlawful
search and seizure of the defendant’ s blood could not retroactively cure such prior violaion. McDuff v.
State, 763 So. 2d 850, 856 (118) (Miss. 2000). “The Fourth Amendment prohibitionagainst unreasonable
search and saizure gpplies when an intrusion into the body— such as a blood test— is undertaken without
awarrant, absent anemergency Stuation.” Cole v. State, 493 So.2d 1333, 1336 (Miss. 1986) (quoting
Schmerber v. California, 384 U.S. 757, 777-71 (1966)). There was no present emergency Situation in
this instance which would judtify thisblood test. We disagreewiththetrid court’s ruling that Shaw being
transported to the hospita resulted inhot pursuit. Shaw wasnot fleeing, and Derrington had timeto secure

a warrant even though it wasinvaid. Officers cannot ddliberately creete the exigent circumstancesin an



attempt to circumvent the requirementsof the Fourth Amendment. U. S v. Webster, 750 F.2d 307, 327
(5th Cir. 1984); U. S. v. Thompson, 700 F.2d 944, 950 (5th Cir. 1983); U. S. v. Scheffer, 463 F.2d
567, 574-75 (5th Cir. 1972).

14. The United States Supreme Court has stated, “omisson of such authorization bypasses the
safeguards provided by an objective predetermination of probable cause, and subgtitutes instead the far
less relidble procedure of an after-the-event judtification for the search. . . and bypassing this neutral
predetermination of the scope of the search leaves individuas secure from Fourth Amendment violations
only in the discretion of the police. Katz, 389 U.S. at 359; Beck v. State of Ohio, 379 U.S. 89, 96
(1964). Sincewe hold the search warrant invaid and no exigent circumstances were present, thereisno
need for us to discussthe vdidity of the jurisdiction issue as it pertains to the service of the warrant on
Shaw. Therefore, based on the foregoing reasons, we reverse the trid court’ s ruling on thisissue.

1. WHETHERTHE TRIAL COURT ERRED IN FINDING SHAW’ SSTATEMENTSMADE
TO POLICE AT THE SCENE OF THE ACCIDENT ARE ADMISSIBLE.

STANDARD OF REVIEW
115.  Whenreviewingatria court's ruling on a motion to suppress, we must assesswhether substantial
credible evidence supports the tria court's finding considering the totdity of the circumstances. Price v.
Sate, 752 So. 2d 1070, 1073 (1 9) (Miss. Ct. App.1999) ( ditingMageev. State, 542 So. 2d 228, 231
(Miss. 1989)). Also, the admissibility of evidence lies within the trid court's discretion and will only be
reversed if this discretion is abused. Williamsv. State, 823 So.2d 1210, 1211 (4) (Miss. Ct. App.
2002). “The discretion of the trid court must be exercised within the boundaries of the Missssppi Rules

of Evidence” Johnston v. Sate, 567 So. 2d 237, 238 (Miss. 1990).



DISCUSSION

16. Shaw suggeststhat his verba responses at the scene of the accident should be suppressed as not
reliable because he was disoriented, confused, and suffering from undisputed trauma of shock and
retrogradeamnesia. Shaw arguesthat hisverba responses would produce the danger of unfair prgjudice,
confusonof the issues, and the potentia for mideading the jury and should be excluded under Missssippi
Rule of Evidence 403. In consdering whether such evidenceis prgudicid to the accused, the trid court
musgt weigh the probative vaue of the evidence against the prgudicia impact to Shaw and determine
whether the evidence'sprobative vaue is substantiadly outwelghed by the danger of unfar prejudice. Brown
v. State, 749 So.2d 204, 210 (110) (Miss. Ct. App.1999). Thetrid court is given “broad discretion”
when weighing these factors. Id.

17. The State asserts that this case is dmog identica to Hopkins v. State, 799 So.2d 874 (Miss.
2001). However, wedisagree. Thedefendant in Hopkins asserted that he wasin custody when he made
the stlatements that the State wanted admitted into evidence, and he was not given the Miranda warning.
Id. at 877-79 (16); Miranda v. Arizona, 384 U.S. 436, 444 (1966). The supreme court ruled this was
anon-custodia stting; therefore, Miranda warnings were not required. 1d. at 878 (18). Here Shaw does
not dam hewasincustody; he Imply arguesthat hisstatements have more prgudicia vaue than probative
vaue and require exclusion according to Missssippi Rules of Evidence 403. Although Shaw does not
explan how such statements aremorepregudicia than probative, Shaw’ s statements clearly have probative
vaue. Wefind that thetrid court did not, therefore, abuse its discretion in dlowing the statements to be
admitted into evidence. We, therefore, affirm the trid court’s denid of the motion to suppress Shaw’s

statements made to the police at the scene of the accident.



CONCLUSION
118. Wereversethetrid court’s ruling denying the motion to suppress Shaw’ s blood test results, and
we affirm the trid court’s ruling admitting Shaw’ s statements made at the accident scene.
119. THE JUDGMENT OF THE MADISON COUNTY CIRCUIT COURT ISREVERSED
IN PART AND AFFIRMED IN PART. ALL COSTSOF THISAPPEAL ARETAXEDTOTHE
APPELLANT.

KING, CJ., LEE, PJ.,, CHANDLER AND ISHEE, JJ., CONCUR. IRVING, J,,
CONCURS IN PART AND DISSENTSIN PART WITH SEPARATE WRITTEN OPINION
JOINED BY BRIDGES, GRIFFISAND BARNES, JJ.

IRVING, J., CONCURRING IN PART, DISSENTING IN PART:

920. 1 agree withpart I1 of the mgority opinion. However, | cannot agreethat theresultsof Dr. Shaw's
blood test should be suppressed because the afidavit in support of the search warrant, which led to the
blood analysis, dlegedly contained fase tatements of sufficdent magnitudeto invaidate the searchwarrant.!
Therefore, | respectfully dissent frompart | of the mgority opinion. 1 would affirm theruling of thetria court
in toto.

921. The mgority finds that the search warrant issued for an andysis of the acohol contents of Dr.
Shaw’ s blood was invaid because Officer Darringtont? made two fase satementsin the affidavit that he

submitted insupport of the search warrant. Thefase satementswere: “the suspect (Dr. Shaw) hasrefused

to submit to any andyds of his breath after having been offered an opportunity to submit,” and “the suspect

1 Dr. Shaw isamedica doctor. At the time of the test, more than three hours after the accident,
Dr. Shaw’s blood acohol concentration was .09%.

2 At the time of the suppression hearing, Officer Derrington was employed with the Vicksburg
Police Department.
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had been placed under arrest for DUI.” Mgority Opinion a (f110-11). Asto the first dlegedly fdse

Satement, it is true that Dr. Shaw had not refused to submit to anIntoxilyzer test prior to the application for

the searchwarrant, but he had refused to submit to a blood test as shown by the fallowing colloguy between

Officer Ron Phillips and the prosecutor during the suppression hearing:

Q.

A.

> 0 » O

> O

> O

O

And what kind of conversation did you have with Mr. Shaw at that point?

As | sad, just basc accident invesigation questions, trying determine what
happened.

And if | recdl, what kind of questions and what kind of answers did you get?

Bascdly he did not know what happened due to imblacking out. That wasredly
the only answer | got from him.

Did you request anything of him?
Yes, gir, | did.

What was that?

| requested a blood sample.

What was his response?

He refused.

What did you do at that point | time?

At that time, | notified Sergeant John Neal and Sergeant Howard Young, being
supervisors and the accident investigator fo the Situation.

What law enforcement agency are they employed by?
By the city of Ridgeland Police Department.

Where did you notify them from? Where physicdly were you?

11



122

> O

> O

> O

> O

O

> 0 > O

> O

> O

| was at the Baptist Hospital.

Any particular portion of Baptist Hospital?

The emergency room.

Was Mr. Shaw in your sight as you communicated with the other officers?
Hewas not in my sght. Hewasin Officer Eddie Addison’s Sght.

Generdly you sad the emergency room. |If you know, where was Mr. Shaw?
Hewas in one of the emergency rooms, trauma unit rooms.

Treatment room?
Yes, gSr.

Do youknow about what time it was when you contacted John Neal and Howard
Young?

No, sir, | don't.

Do you recdl how long you had between & UMC?
Approximately and hour, 45 minutes to an hour.
Agan, why did you contact them?

Why did | contact them?

Y ou contacted them, correct?

I"'m sorry.

What did you ask, if anything?

| let them know the situation, and it was determined at that time that we
would get a search warrant to draw the blood.

On the point of Dr. Shaw’s refusd to submit to a blood andysis, Officer John Neal gave the

12



fallowing testimony:

Q. Were you involved in any other activity regarding Mr. Shaw?

A. Atthat point, wefdt the need that we would probably need [sic] to draw Mr. Shaw’sblood. And
| believe Officer Phillips had gone to Baptist Hospital at that point and had contacted Sergeant
Young about Mr. Shaw’s refusd to provide a blood sample, we began working on a search
warrant.

123.  Whileit appears accurate that the formal arrest of Dr. Shaw did not take place until after the search

warrant was issued and the blood drawn, it is aso accurate that the Ridgeland Police Department had an

officer follow the ambulance trangporting Dr. Shaw to Baptiss Memorid and stand guard in the doorway

of the emergency room where Dr. Shaw was placed.

924.  Notwithstanding the technical misstatement inthe affidavit regarding when Dr. Shaw was arrested,

the critica inquiry iswhether the Ridgeland police officershad probable cause to believe that Dr. Shaw was

adriving under the influence at the time of the accident.  If so, he could be compelled to submit to a blood

test for andyss for dcohol content. See Miss. Cobe ANN. 8 63-11-8 (Rev. 2004) as construed by

McDuff v. Sate, 763 So. 2d 850, 856 (119) (Miss. 2000). There is no doubt that the officers had

probable causeto bdieve that Dr. Shaw had operated his vehide while under the influence of anintoxicating

substance. To prove, | turn to a condderation of the affidavit and statement of underlying facts and

circumstances which were presented to the judge who issued the search warrant.

925.  Officer Derrington used a preprinted form affidavit. Thetwo statements, whichare dleged to have

been false, werealready preprinted. For whatever reason, Officer Derrington failed to strike through those

two preprinted statements. | quote the affidavit, together with the statement of underlying facts and
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circumstances, in the form as submitted to the judge:

AFFIDAVIT FOR SEARCH WARRANT

THE STATE OF MISSISSIPPI
COUNTY OF MADISON

This day persondly appeared before me, the undersigned Judicid Officer of said
County the following persons.

DEE DERRINGTON , OF THE RIDGELAND POLICE DEPARTMENT
known to me as a credible person, who, after having been first duly sworn, depose and

sy

1. That upon persond observation and or information and belief, affiant has good reason
to believe that a violation of the Mississippi Implied Consent law, Sec. 63-11-30 (1972)
has presently been committed by a certain person in thisjurisdiction known as
SAMUEL N. SHAW _ (suspect hereinafter)

2. That the bass for such belief is contained in the underlying facts and circumstances
page attached hereto and incorporated herein as exhibit “a’.

3. That the above stated crime(s) remain under investigation.

4. That the above mentioned sugpect has refused to submit to an analysis of his breath
after having been offered an opportunity to submit to the same.

5. The suspect has been placed under arrest for D.U. I.

6. That in order to conduct a more complete investigation into the facts of the above
sated crime(s), a search is necessary of the blood of the suspect for testing and andlysis
of hisblood for blood acohol and other substance content.

7. The person to be searched is SAMUEL N. SHAW, W/M, DOB: 06-01-46

8. That the things officers seek to search for are; alcohol, cocaine, methamphetamine,
other controlled or non-controlled substances which may impair the suspects driving
ability.

WHEREFORE, affienat request that a search warrant issue authorizing a search
of the above described room, at any time this date.
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Dee Derrington
AFFIANT

SWORN TO AND SUBSCRIBED BEFORE ME, THE _14 day of
December, 2002, 1995.

MAGISTRATES SIGNATURE
Ridgeland Municipa Judge

exhibit “&’
UNDERLYING FACTS AND CIRCUMSTANCES

On or about 14 day of December , $995 2002, the suspect, Samud Shaw

was gpprehended for the offense driving while under the influence of intoxicating liquor.
The offense occurred @ or about __01:15 o'clock _A.M.  The defendant has
been place under arrest. 1t isnow gpproximately _3:30  o'clock am. Evidence of
intoxication and or impairment from other substance is dissipating quickly. The suspect
has refused chemica andyss of his bregth.

The basisfor my belief that the suspect was operating amotor vehicle in violation of
M.C.A. 63-11-30 isasfollows:

(Officer must below, type or write in narration of facts of this case))
The driver, Samud Shaw, had an smdll of an intoxicating beverage
omitting from his person. Shaw stated that he had drank five beers a
Shuckers since 11:00 p.m. Shaw was off balance and confused about
the accident. Shaw stated that he passed out before the accident.

Additiondly, the following were observed: (check dl that apply)

Suspect had:

X bloodshot eyes X __durredspeech X gmelled of acohol

Suspect:
falled dl field sobriety tests given

faled some of the field sobriety tests given

15



X admitted to having recently consumed acoholic beverage

Officer observed:

acoholic beverage containersin or near suspects vehicle

X suspect failed to maintain proper control of vehicle

Dee Derrington
Officer's Signature

926. Onthesefacts, the officers clearly had probable cause to believe that Dr. Shaw had operated his
vehide while under the influence of an intoxicating substance. Therefore, | see no basis for suppressing the
results of Dr. Shaw’s blood test, even if the affidavit in support of the search warrant contained two
satements that were inaccurate. 1t cannot be said that either of the statements was the primary basis for
the issuance of the warrant. Additionaly, Mississppi law providesthat an officer must secure ablood test
of any individud involved in amotor vehicular accident deeth, provided the officer has probable cause to
believe the driver of the vehicle wasoperating his vehicle while intoxicated. See Miss. Cobe ANN. 8 63-
11-8 (Rev. 2004) as construed by McDuff , 763 So. 2d at 856 (119). Therefore, for the reasons
presented, | respectfully dissent.

BRIDGES, GRIFFIS AND BARNES, JJ., JOIN THIS SEPARATE WRITTEN
OPINION.
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